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fhould have thought it proper to join in the decifion, though I
had before exprefled a judicial opinion on the fubject, in the
Circuit Court of Virginia, did not the unanimity of the other
three Judges, relieve me from the neceflity. I fhall now, how-
ever, only add, that my fentiments, in favor ef the conftitu-
tionality of the tax in queftion, have not been changed.

CusHING, Fuffice. As 1 have been prevented, by indif-
pofition, from attending te the argument, it would be impro-
per to give an opinion on the merits of the caufe.

By TuE Court. Letthe judgment of the Circuit Court
be affirmed.

Hivws et al Plaintiffs in Error; verfus Ross.

“J YHIS was a writ of error direfted to the Circuit Court for
the Diftri& of Georgia. On the return of the record,
feveral errors were afligned ; but the only one, now relied on,
ftated « that the falts on which the Circuit Court had founded
their decree, did not appear fully upon the record, either from
the pleadings and decree itfelf, or a ftate of the cafe agreed to by
the parties, or their council, or by a flating of the cafe by the

court,” as required by rhe 1gth fection of the judiciary act.
On examining this record, itwas found, that no ftatement of
facts had been made either by the court or the parties, nor did
it appear from the pleadings and decrec, upon what faéts the
decree of the Circuit Court had been founded. But it appear-.
ed, that a number of witnefles had been produced and {worn,
(the record did not fay examined) at the hearing before the
Circuit Court, whofe teftimony had not been cemmitted to
writing ; while, on the other hand, the depofitions of the wit-
refles who had been examined before the Diftriét Coyrt, were
annexed to the proceedings returned. It was acknowledged
by the council for the Defendants in error, that the teftimony
of the witnefles produced in the Circuit Court, had been taken
viva vece, according to the 3oth fection of the judiciary a&,
and that their depofitions had not been committed to writing.
It was conceded by the council on both fides, that without
other aids than fuch as were to be derived from this imperfect
record,
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tecord, it would be impoflible to obtain a fair review of the 17g6.

" proceepings of the Circuit Court in this caufe. But Cox and \wr~v
Duponceduy for the Plaintiffs in error, contended for a reverfal

* of the decrees  Reed (of South Carolina) E. Tilghman and
Lewis for the Defendants, infifted on the other hand, that the
decree ought to be affirmed, unlefs it was thewn to be errone-
ous ; that the omiffion on which the Plaintiffs relied, could not
be afligned as an error, and did not vitiate the procgedings ;

© that it was to be afcribed to the negleét of the Plaintiffs them-
felves, whe cught, in the/firft inftince; to have applied to the .
adverfe council to flate a cafe, and if they refufed, or difagreed
in their ftatement, then to the court itfelf that the Defendants
jeing fatisfied with the decree and not intend.rg to appeal

" therefrom, it was not their bufinefs to affift the Plaintiffs in
perfecting their record, foas to enable them tobring it proper-~ -
ly before an Appellate Court.  WUpon the whole, they prayed
that the decree be affirmed.. A

For the Plaintiffs in error, it was infifted; that the omiffion
of a ftatement of the cafe, vitiated the whole record: The
judiciary a&¥ of the United States had greatly innovated up-
on the.old fyftem of Admiralty and Chancery proceedings, the
forms and principles of the common law were interwoven with,
and in many cafes, entirely fubftituted to thofe of the Roman
jurifprudence. The goth fe&ion of that a& required, that the
teftimony of witneffes fhould be taken wviva vice, inftead of
written depofitions, both in the Diftri&t and the Circuit Court.
JIn the former of thefe tribunals, indeed, when either of the
parties exprefled an intention of appealing to the other, the
depolitions of the witnefles were to be committed to writing,
but this cafe was an exception to the general rule.  In the Cir-
cuit Court, where new evidence was admitted, no provifion
had been made for committing the teftimony to writing, except
in the cafe of abfent, aged, infirm or departing witneffes,
whofe evidence might be taken de bene ¢ffe, precifely as in the
common law courts. The whole teftimony, therefore, could
not, without the confent of parties, come before the Supreme
Court of the United States, in any cafe where new witnefles
were heard, or the fame witnefles who were examined below,
were produced de novo before the Circuit Court.

It was clear, that the intention of Congrefs was to veft the
powerof trying matters of faé in Admiralty and Equity cafes,
in the Diftrict and Circuit Courts exclufively. ILike the ver-
dictof ajury, the decifion of the latter tribunal, was final and
conclufive, as tofaét. The Supreme Court were only empow-
-ered to correét their decrees in matters of law. Therefore an
appeal did not lie to them, but only a writ of error, asat com-
mon law. And by the 22d fetion of the judiciary act, it was

Vor. I, Bb provided,
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provided, that no decree-of the Circuit Courts fhould be re~
verfed for' any error in fa'?. , :

But {till the civil law pleadings, as by bill or libel, anfwer,
&ec. were retained in the courts below.  Thofe not being car-
ried on with the logical clofenefs and accuracy, for which the
fyftem of common law pleadings is {o much and fo juftly ad-
mired, the falts which grounded the decree, would feldom, if
ever, appear from the pleadings and decree itfelf.  Amidft the
heap of matter with which libels and anfwers are generally
crowded, and the variety of facts, often immaterial to the real
points in conteft, aflerted and denied by the refpetive parties,
it would be often difficult even to know what was the true ob-
je& of the controverfy. The law, therefore, wifely ordered
that the facls on which the decree was founded, where they did
not appear from the pleadings and decree itfelf, fhould be thewn
by a ftatement, which, like a {pecial verdiét, thould enable the
court to determine whether the inferences of law, drawn from
thofe falts by the inferior court, ‘were juft or erroncous,

To caufe fuch a ftatement to-be made, or to make it them-
felves, was a duty which the law enjoined upon the Circuit
Courts, and which they were bound to perform. The words of
the alt of Congrefs were ‘exprefs and imperative. ¢ It fhall
“ be the duty of the Circuit Courts, in caufes in Equity and
“ of Admiralty and Maritime jurifdi€tion, tocaufe the fats on
 which they found their fentence, or decree, fully toappear upon
« the record, either from the pleadings and decree itfelf, or a
“ flate of the cafe agreed by the parties, or their councily or if
« they, difagree, by a flating of the cafe by the court.”” The
court were therefore bound to fee that the falts appeared upon
the record,. in fome one or other of thefe modes, neither party
could compel the adverfe counfelor'the court to ftate a cafe;
and the courts, by omitting this indifpenfible requifite, had it
in their power, whenever they pleafed, to make their decrees
final and conclufive, inlaw as well asin fa&, and effectually
to deprive the unfuccefsful party of the benefit of a revifion,
which the law had exprefsly provided in his favour. 1t being
then the default of the court, it might be well afligned for er-
ror. 8 Co. 59. Cro. Eliz. 84. 107.  And the alt of Congrefs,
being introdultory of a new law, was to be ftri¢tly purfued.
4 Bac. Ab. 641. 2 Stra. 971. )

The Council further iltuftrated the fubje&t by feveral ana-
logies drawn from the civil and the common law. It was, they
faid, a principle which appeared to pervade thofe two fyftems,'
that where the fuperior court were judges of law and fall, the
inferior tribunal was.bound to return to them the whole
evidence ; when judges of law only, then they were bound to
make the falts appear upon which the judgment or decree was:
founded. _ Orders of the courts of Quarter Seflions are only to

be
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be quathed for errors in law, thercfore, it is only neceflary that

the facts on which they were founded, fhould appear upon the -

record ; but in the cafe of conviGions by juftices upon penal
ﬂatutes, the fadls are to be re-examined, and, therefore, they
are bound to fet forth the ‘whole evidence, 2 Stra, gg7. At
common law, where the trial is by jury, ftill the fals on
which the judgment is founded, muft” appear on the- face of
the whole record, and where the verdict did not find precifely
the matter in iffue, as where it found that « by non perform-

“ance of the promife, the Plaintiff had fuftained [. 50 da-
“ mages, without exprefsly finding that the Defendant had
promifed, the judgment for the Plaintiff was reverfed. 1. Fin,
Ab. a41. becaufe the fuperior judges could not determinc
whether the law had been properly inferred from the falls,
unlefs the falts themfelves were clearly and exprefsly ftated.

This rule obtained at civil law for the very fame reafons. On:

1766,

a bill of review in chancery, where the law alone was to be

re-examined, it had been often refolved, that the fats proved”

and allowed by the court as proved, {hould e fo mentioned in
the fentence, otherwife ona bill of review, thofe faQs fould
be taken as not prowd for elfe a decree could never be rever-
fed by a bill of revnew, but all erroneous decrees muft be re-
verfed on appeals orly. 1 Vern 166, 214. 216:. 1 Cba Ca,
54. 55.

4The Couricil for the Defendant in error, lnﬁftcd that al-
though the want of a ftatement of faéts was a techmca] defeét

in the record beforé the court, which they were willing to

fupply as much as lay in their power, from their notes of the
evidence which had been taken before the Circuit Court; yet
the court could not, without great injuftice, reverfe the decree
on that account. They were bound by the 24th fection of.the
Judiciary Lw.r, on the reverfal of a decree of the court, to pafs
fuch a decree 4s the Circuit Court thould have paffed.  How
could they do it in this inftance ? Were they, for an omiflion
of the court, .which they could not help any more than the De-
fendants, to put it out of their power to ohtain jultice ; and
how could they fay, that the Circuit Court fhould have render-
ed a different decree, fince they were not pofleffed of the me-
nts of the caufe ?

I'HE COURT were, unanimoufly, of opxmon, that the error
ﬂﬂigned was not a fufficient ground for reverfing the decree,
and recommended to the partics tocome to fome agreement,
which. might bring the matters in controverfy fairly before
them.

After fome converfation, an agreement took place between
the council on both ‘fides, that (ne caufe thould be continued
to the next term ; and that, in.thz mean txme, new evidence

might
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~ 1796. might be taken on both fides, and the whole matter of fa&, as’
‘v~ well as the law, brought before the Supreme Court of the Uhi-
ted Statesy as upon an-appeal.*

M<Doxougw, verfus DANNERY, and the Ship Mary Forn.

r E VHIS was a writ of error to remove the proceedings and

decree from the Circuit Court, for the Diftrict of Aaf-
Jfachufetts 3 and, the record being returned, exhibited the fol-
lowing falts ;—On the ath of Nowember, 1794, the owners
and crew of the thip George, filed-a libel in the Diftrict
Court of Maffaihufetts, in which they fet forth,

That the faid thip George was an American vellel, owned
and navigated by dmerican citizens, loadud with a very valua-
ble cargo, principally on freight, and bound from Virginia for-
Rotterdam; and that on the fecond day of O¢tober laft, on the
high feas, in latitude 449 and longitude 409, they fell in with
the thip Mary Ford, which thzy found utterly deferted, and
abandoned, without any perfon on board, and in a moft peri-
lous ftate : That the.captain and crew of the faid thip George,
took pofleflion of the Mary Ford, and with the intention of
faving the faid fhip and her cargo, the Mate, and three of the
faid crew, entered on board the Mary Ford, and at great peril
of their lives, and fuffering great hardthip, with the afliftance
of two men from a fithing veflel, whom they hired, brought
her into the port of Beffon; whereupon they. pray that the faid
fhip and cargo, may be adjudged to them.

On the sth of November, 1794, Thomas M Donnough, Efq.
Conful of his Britannic Majeity, for the ftates of Maffachufetts,
Rhsde Ifland, Connetticut and New Hampfbire, filed a claim
in the Ditri&t Court of Maffachufetts, and fuggefted, that the
thip AMary Ford, and her cargo,-at the time fhe was taken
poficfion of by the crew of the thip George, was, and now is,
owned by certain merchants, fubjeéts of his faid Britannic Ma-
jefty, and prayed that the fume might be delivered to him, in
behalf of {uid owners, on the payment of a reafonable falvage,

. ory .
.+ ¥ Seethe fame cafe poff , }



